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OPINION
KENNEDY, Judge.
(13 Inthis significant case, we hold that granting a permit based on an application
to divert water, to which an applicant holds no appropriative right and affirmatively
asserts no beneficial use of the water diverted, was unsupported by law. Accordingly,
we reverse the district court and remand to the district court for further proceedings.
On other matters not affecting this disposition, we have affirmed as noted below.
INTRODUCTION
2  Protestants appeal the decision of the district court affirming the granting of
Permit 4830 for diversion of native surface water from the Rio Grande following an
appeal to the district court from a decision of the Office of the State Engineer (OSE).
The district court entered judgment, together with specific findings and conclusions,
affirming the OSE’s approval of Application 4830 (the Application) and granting of
Permit 4830.
3y  The City of Albuquerque (Applicant)' applied to the OSE to divert roughly

45,000 acre-feet per year (af/y) of the native Rio Grande water, to which Applicant

'In the course of this litigation, Applicant and Bernalillo County combined to
form the Albuquerque-Bernalillo County Water Authority, which, once created, was
substituted as a party for Applicant. Because both the name and acronym are more
cumbersome than the word “Applicant,” we use “Applicant” to identify the party.
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had no appropriative right, to enable the use of Applicant’s own San Juan-Chama
Project (SJCP) water that originates in the Colorado River Basin. Applicant intended
SJCP water that is carried in the Rio Grande to provide drinking water to the City of
Albuquerque and Bernalillo County through Applicant’s new Drinking Water Project
(DWP). The contemplated diversion of the native Rio Grande surface water involves
what Applicant calls “non-consumptive’ and “not beneficial” water use to ensure the
necessary volume and flow levels to “carry” the SJCP water into the water treatment
plant for processing and distribution. Applicant has not sought and explicitly does
not seek appropriative rights to the native Rio Grande water it wishes to use in this
fashion. Itis undisputed that, by the terms of the Permit, any native Rio Grande water
thus diverted must be simultaneously returned to the river in full measure.

(4}  Wereview Protestants’ appeal of the following: (1) the denial of their motion
to dismiss the Application for a permit to divert water for lack of jurisdiction, (2) the
denial of Protestants’ motion to invoke primary jurisdiction of the OSE to consider
some matters, (3) the orders granting Applicant’s and the OSE’s motions for partial
summary judgment, and (4) the denial of Protestants’ motions for summary judgment.
These issues concern three primary areas.

{5} First, we address issues to which Protestants collectively refer as

“jurisdictional,” concerning what is required to invoke the power of the OSE under
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the Water Code, NMSA 1978, Sections 72-1-1 to 72-20-103 (1907, as amended
through 2009), to review the Application to divert the native Rio Grande water. As
argued, this includes both subject matter jurisdiction and the power of the OSE to act
implicitly or explicitly on the Application. Specifically, we are asked whether an
application for a permit, or notice of application for a permit issued by the OSE, must
specify or “invoke,” as Protestants phrase it, particular statutory bases for action
before the OSE acquires the ability to exercise its duties and powers under the Water
Code to consider an application for a permit.

{6t  Because under the New Mexico Constitution there can be no use of water that
is not beneficial, we reconcile Applicant’s insistence that its “non-consumptive” use
is not a beneficial use with Protestants’ position that a non-consumptive use of
surface water in a fully appropriated system requires a new appropriation of water.
See N.M. Const. art. XVI, §§ 1, 2 (stating that New Mexico recognizes existing rights
to use waters of the state for beneficial purposes and that any unappropriated water
is “subject to appropriation for beneficial use”). In this context, we also review the
OSE’s application process in this case, including the information required in an
application and the applicable notice provisions for changing and applying for

diversions of surface water. Specifically, we analyze whether the OSE has power to
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act on an application to divert water to which an applicant neither has, nor asserts,
any right to use.

N Second, we address the issue of whether the State Engineer, John D’ Antonio,
should have recused from participating in the agency review of the Application.
Third and last, we review the procedure and results of the district court’s review of
the appeal of the OSE’s decision. This review includes an analysis of the impairment
of water rights by the proposed diversion and whether the district court should have
remanded a question concerning compliance with the Rio Grande Compact, Section
72-15-23, to the OSE for consideration under the doctrine of primary jurisdiction.
We address each in turn as we reverse the decision of the district court in part and
affirm in part.

PRELIMINARY FACTS AND PROCEDURAL BACKGROUND?

{8} The Rio Grande headwaters originate near Creede, Colorado, and the river
discharges into the Gulf of Mexico. In 1928, Applicant obtained San Juan River
water rights. This surface water is native to the Colorado River Basin and is
transported across the Continental Divide through a tunnel to the Rio Grande via

Heron Reservoir and the Chama River. Applicant then stores this water in Abiquiu

2See Kevin G. Flanigan & Amy 1. Haas, The Impact of Full Beneficial Use of
San Juan-Chama Project Water by the City of Albuquerque on New Mexico’s Rio
Grande Compact Obligations, 48 Nat. Res. J. 371 (2008) (detailing the exposition of
the historical background of the SJCP and Applicant’s DWP).

4
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Lake and schedules releases into the Rio Grande mainstream. The SJICP water is
diverted for use in Bernalillo County. While traveling downstream in the Rio Grande,
SJCP water mixes with native Rio Grande surface waters—the water that courses
through the Rio Grande watershed.

{9  In past years, Applicant has used this SICP water to offset its depletion of
underground water in the Rio Grande Basin that it has pumped from Applicant’s
wells for municipal use. The pumping of groundwater is the subject of Permit No.
RG-960 (RG-960), which was applied for in June 1993, and reapproved in September
2003, by the OSE. Part of the conditions of approval for that Permit involves
Applicant’s use of its SJCP surface water as needed to offset its depletions of
groundwater under RG-960.

{10y  The effects of pumping Rio Grande Basin groundwater from municipal wells
in a growing urban area, together with new hydrologic studies indicating that the
scope of the aquifer is significantly more limited than had been previously described,’
led Applicant to conclude that its entitlement to the SJICP water would provide a
useful municipal drinking water supply. To proceed to utilize this resource also

appeared to be a way to conserve its future groundwater resources by substituting the

’E.g., Conde R. Thorn, Douglas P. McAda, & John Michael Kernodle,
Geohydrologic Framework and Hydrologic Conditions in the Albuquerque Basin,

Central New Mexico, U.S. Geological Survey Water Resources Investigations Report
93-4149 (1993).
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surface water for much of what it would otherwise have pumped from the ground.
Applicant proceeded to plan for a diversion of its entire entitlement of SJCP water to
use for this purpose. To accomplish this goal, Applicant concluded that an equal
amount of native Rio Grande water would also need to be simultaneously diverted to
“carry” its SJCP water; the native water then being returned in full to the Rio Grande
without being consumed. As part of its planning process, Applicant met with various
people in the OSE to discuss this huge and far-reaching project prior to eventually
drafting and submitting the Application. Protestants or their representatives also
attended some of these meetings.

(113 Applicant filed the Application to “Divert Surface Water From The Rio
Grande” in June 2001, to enable it to construct a municipal drinking water facility.
The Application is for a “new diversion permit” and specifies that up to 103,000 af/y
of both SJCP water and “‘native’ Rio Grande water” will be diverted from the Rio
Grande in equal portions. The Application specifies no use of the Rio Grande water,
stating that the Rio Grande water “will not be consumptively used, but returned to the
river at [Applicant’s] Southside Water Reclamation Plant (SWRP) below Rio Bravo
Bridge.” The Application asserts an independent right to the use of SJCP water, but
does not assert a basis for any entitlement to the use of the native Rio Grande water,

nor does the Application seek any such entitlement or appropriation. There is no
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dispute that the Middle Rio Grande Basin is fully appropriated. Montgomery v.
Lomos Altos, Inc., 2007-NMSC-002, ] 15, 141 N.M. 21, 150 P.3d 971 (recognizing
the position of the OSE that the Rio Grande’s surface waters are fully appropriated
and that “new surface water appropriations are not allowed”).

(12}  Various entities protested the Application. The OSE held extensive hearings
on the Application and received volumes of evidence. The decision of its hearing
officer was adopted by the OSE, which granted a permit for the diversion subject to
a number of specific conditions concerning the proposed diversion, such as water
levels and return flows, to name but two. By the time this case reached the district
court during the appeal, only Protestants remained as parties contesting the Permit.
STANDARD OF REVIEW

(13} All parties to the appeal stipulated in the district court that the facts presented
in the administrative hearings would be the facts to be considered during the appeal.
The district court then entertained a number of competing motions for summary
judgment, granting those of Applicant and the OSE and denying a motion made by
Protestants. All motions are the subject of this appeal, and we review the district
court’s determinations on the motjons de novo. Id. | 16.

{14  Where reasonable minds would not differ as to issues of material fact, summary

judgment is proper. Upon our review, we construe all reasonable inferences in favor
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of the non-moving party. Id. We also review any interpretation of statutes de novo.
Stennisv. City of Santa Fe, 2008-NMSC-008, ] 13, 143 N.M. 320, 176 P.3d 309. Our
Constitution provides that appeals from a decision of the OSE shall be de novo “as
cases originally docketed in the district court,” giving the district court the power to
find and adjudicate facts. N.M. Const. art. XVI, § 5. Here, the district court stated
that it treated the motions for summary judgment as limiting and directing attention
to the issues the parties considered important. Under this hybrid approach, the district
court would review de novo the record below where facts seemed disputed. While
our Supreme Court has held that de novo review is a “full” review in which the
district court may take new evidence and independently reach the “questions which
the [OSE] was required, in the first instance, to determine[,]” such latitude is not
required here. In re Carlsbad Irrigation Dist., 871 N.M. 149, 150, 530 P.2d 943, 944
(1974) (internal quotation marks and citation omitted). The parties stipulated that the
facts contained in the administrative record would constitute the entirety of available
facts for any review, and no new evidence was taken in the district court.

(15} Since summary judgment was granted, we presume the district court found no
material facts in dispute. See Selfv. United Parcel Serv., Inc., 1998-NMSC-046, ] 6,
126 N.M. 396, 970 P.2d 582 (holding that when there are no genuine issues of

material fact, summary judgment is appropriate). Protestants now assert only that the
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district court’s summary judgment concerning the issue of public welfare was in error
because it ignored the material fact of whether conjunctive use of groundwater under
RG-960* would adversely affect compliance with New Mexico’s obligations under
the Compact. We will address that issue below in this Opinion.

DISCUSSION

I JURISDICTION

A.  General Powers of the OSE

{16} As we more particularly discuss below in this Opinion, the OSE possesses
broad authority to act concerning the public waters of New Mexico. Although no
“invocation” of a particular statute is required for the OSE to act, any application for
a permit must adequately comply with applicable statutes that govern the substance
of the request. Moreover, the OSE must abide by statutory requirements for its
publication of the notice for a pending application. In sum, statutes limit the OSE’s
power to act on certain matters.

(173  For the reasons that follow, we hold that such specificity as urged by

Protestants is not required by either Applicant or the OSE. While the requirements

*We recognize that this does not represent all of Applicant’s entitlement to
SJCP water or its uses thereof. Applicant also owns an amount of SJCP water that
is leased to the Middle Rio Grande Conservancy District under a separate
arrangement. Because of both the need for some linearity in our discussion and the
interrelationship of the DWP and the Permit, we will not discuss other aspects of
Applicant’s SJICP entitlement.
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set forth in statutes governing specific subjects, such as appropriation of surface water
for use or a change in point or purpose of diversion, must be met and fulfilled by
Applicant and the OSE alike, “invocation” of the statute by specifying particular
statutory provisions in an application is not required.

(18}  Subject matter jurisdiction depends on the class of questions that a decision-
maker has been empowered by the constitution or a statute to hear and determine. See
Williams v. Rio Rancho Pub. Sch., 2008-NMCA-150, q 10, 145 N.M. 214, 195 P.3d
879. Thus, for an application to fall within the general category of those the OSE has
jurisdiction to consider, the application must be of a form and substance that
comports with the Water Code’s predicate requirements for the OSE to act. See, e.g.,
Mathers v. Texaco, Inc., 7T N.M. 239,248,421 P.2d 771, 777 (1966) (observing that
applications for appropriation must be in a form prescribed by the OSE and must
contain those recitals required by statute).

(193  The OSE has possessed the power to adjudicate and permit surface water rights
and uses since at least the 1907 Water Code. 1907 N.M. Laws, ch. 49, § 4. Section
72-2-1 confers general jurisdiction on the OSE. “[The OSE] has general supervision
of waters of the state and of the measurement, appropriation, distribution thereof and
such other duties as required.” Id. Article 5, Chapter 72 of the Water Code

specifically regulates issues concerning the appropriation, diversion, and use of

10
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surface water. Section 72-5-4 authorizes the OSE to publish notice after the filing of
an application concerning surface water, “where the water will be or has been put to
beneficial use” and specifies the form requirements for that notice. Section 72-5-4
requires the notice to include “all essential facts as to the proposed appropriation;
among them, the places of appropriation and of use, amount of water, [and] the
purpose for which it is to be used[.]” Applicant applied to the OSE to divert surface
water, which is within its regulatory power under Section 72-2-1 and, as a result,
properly established subject matter jurisdiction without further invocation of a statute.
20y  We thus conclude that the OSE had jurisdiction to determine whether the
Application met statutory requirements by the authority granted to it under Section
72-2-1. Next, we address whether the OSE properly decided that Applicant met the
statutory requirements for the Application.

B. The Application and the OSE’s Procedure Must Meet the Statutory
Requirements for the OSE to Have Jurisdiction to Grant the Permit

{21y Protestants argue that “[i]n order to act upon an application, the [OSE] is
required to invoke specific statutory authority.” They assert that the “two statutes that
authorize the [OSE] to approve applications for permits to divert and use surface
water” are Section 72-5-1, which governs the application for a permit to apply surface
water to beneficial use, and Section 72-5-24, which states that an appropriator of

water may, subject to statute, change the purpose and point of diversion of

11
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appropriated water. They further assert that these statutes must specifically be
“invoked” prior to the OSE assuming “jurisdiction” over the application. Protestants
thus argue that Applicant should have filed the Application by stating the
applicability of both Section 72-5-1 or Section 72-5-24 to the goals the Application
sought to achieve. Protestants argue that the Application contemplates both a new
use of the native Rio Grande water that would require an appropriation, as well as a
change in purpose and point of diversion for the SJCP requiring a permit. Applicant
argues that the OSE had jurisdiction to consider the Application based on Section 72-
2-1 and Section 72-5-4, and it is the OSE’s discretion to determine which sections of
the Water Code it chooses to apply.

22}  Inorder for the OSE to authorize diversion and appropriation of water, the OSE
must follow statutory procedures. In Clodfelter v. Reynolds, our Supreme Court
rejected an argument that “statutory authority is necessary for a change of the point
of diversion.” 68 N.M. 61, 65-66, 358 P.2d 626, 629-30 (1961). Our Supreme Court
held that the statutes only restricted the appropriator’s otherwise inherent right to
effect such a change as the owner of the property if no detriment to other users would
ensue. Id. We conclude from Clodfelter that, in a case such as this, the OSE may
have broad powers of supervision over surface water, but the required steps to divert

surface water are determined by the relevant statutes and must be followed by the

12
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OSE and Applicant alike. Protestants’ use of Clodfelter to assert that Section 72-5-1
and Section 72-5-24 “can be used” to permit a diversion is correct. However, it is not
the invocation of a statute that confers the right of the OSE to review an application,
but rather that the statute creates a procedure by which proposed actions are reviewed
in specific ways and for specific purposes.

23t Sections 72-5-1 and 72-5-24 are part of a framework that requires an applicant
to describe proposed actions in detail, including the source and proposed disposition
of the water and the potential effects of the proposed actions on other water users.
The essence of these statutes is to require the disclosure of sufficient information to
provide notice to interested parties and to allow the determination of likely
impairment of others’ water rights by any contemplated changes. See § 72-5-4
(delineating the information requirements of an application). That said, we recognize
the utility of statutory signposts that might direct all concerned to the subject matter
of an application, the intent of the applicént, and specific statutory requirements that
come into play, depending on the nature of any request to use, divert, apply, or
appropriate various types of water.

24y We disagree, however, with Protestants about either Applicant or the OSE
having to invoke jurisdiction by reference to any specific statutory enactment.

Protestants’ arguments seem to confuse the OSE’s power to administer water with the

13
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form and notice requirements for particular types of applications to appropriate or
divert surface water. The Water Code confers the power to review a use for possible
impairment to others’ water rights on the OSE, which, regardless of citation, must
comply with statutes that set out the form for applications or notice of its contents.
We hold that the OSE has subject matter jurisdiction to review the Application
irrespective of Applicant making specific reference to, or invocation of, any statutory
section in the Application, so long as the Application seeks permission to do
something authorized by an applicable statute and comports with statutory and
regulatory form requirements as set out in regulations promulgated under authority
of the Water Code.

{253  Subject matter jurisdiction may confer the power and authority to act within a
permissible scope as delineated by statute. In re Proposed Revocation of Food &
Drink Purveyors’s Permit for House of Pancakes, 102 N.M. 63, 66, 691 P.2d 64, 67
(Ct. App. 1984) (stating that “[a]dministrative bodies are creatures of statute and can
act only on those matters which are within the scope of authority delegated to them”).
Section 72-5-1 (setting out requirements to apply for an appropriation of surface
water to a new beneficial use) and Section 72-5-4 (setting forth requirements for
publication of notice upon filing an application to divert surface water) require the

application to meet form requirements specifically delineating the nature and scope

14
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of the proposed action an applicant is undertaking with a specific eye toward its effect
on other water users. Whether a particular application is sufficiently complete to
confer upon the OSE the power to act upon it depends on its purpose and compliance
with the applicable statute requiring specific information to be included in any
application seeking a permit of a particular nature. See § 72-5-3 (requiring the OSE
to send an application back if it is defective). All applicants have the burden to fulfill
the statutory requirements for completing an adequate application and notice of intent
to divert, but are not required to invoke the specific statute. The OSE must then
ascertain whether the statutory requirements were met. Since statutes govern what
issues may be considered and how issues are raised and handled, we judge
compliance of an application with all applicable statutes.

(26} Both Sections 72-5-1 and 72-5-24, cited by Protestants, are specific to
applicants who first acquire rights to apply surface water to a new beneficial use and
provide the requirements for diverting that water to accomplish the beneficial use.
Those statutes govern applications concerning two separate things: (1) the
appropriation of water for a new beneficial use, which Protestants insist includes the
diversion of the native Rio Grande water; and (2) the changing of the place of
diversion and purpose of surface water already appropriated to Applicant, which they

contend applies to the SICP water. Both issues were fairly raised below at both the

15




10

11

12

13

14

15

16

17
18

19

20

administrative and district court levels. But although the Application states that
Applicant intends to divert 47,000 af/y of native Rio Grande water for the DWP, it

does not seek any separate right for a beneficial use under Section 72-5-1, which

deals with appropriations for new uses. As phrased by Applicant’s counsel in oral
argument before this Court, “[i]t is not an application to appropriate water. . . . [I]t
is an application to use water.”

{273 Accordingly, the OSE took no action to grant the right to an actual
appropriation of the native water, but instead granted Applicant a permit allowing the
diversion. Applicant also included in the Application a description of its plan for
changing the point of diversion and purpose for most of its SICP water. As aresult,
Protestants also assert that failure to apply for a change in place and purpose of
diversion of SJCP water in this application is fatal to any diversion of the native Rio
Grande water. We will first address this latter issue concerning the application of
Section 72-5-24 to the changing place and purpose of diversion of the SJCP water in
the context of the Application. Then, we will address the question of non-
consumptive uses and diversions of native Rio Grande water.

1.  Applicant Was Not Required to Include a Request to Change the Point of
Diversion for the SJCP Water in the Application

{28}  Protestants argue that Applicant should have specifically filed an application

to change the point of diversion of the SJCP water pursuant to its existing permit

16
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under Section 72-5-24. Section 72-5-24 provides: “An appropriator of water may,
with the approval of the [OSE], use the same [water] for other than the purpose for
which it was appropriated or may change the place of diversion, storage[,] or use in
the manner and under the conditions prescribed in [proceeding statutes].” It then
requires an applicant to follow the application requirements stated in Section 72-5-3.
{29} Applicant asserts the SJCP water is “private” water to which it has an
established right that originates outside of both the Rio Grande Basin and the
Application. Applicant was already applying its existing rights to a quantity of this
private SJCP water to another use through a diversion in one location under RG-960.
Applicant did not describe its request as a change in point or purpose of diversion in
the Application or point to Section 72-5-24, which would be on point if Applicant
was acting with regard to the SJCP water. The Application lists three proposed points
of diversion for combined SJCP and the native Rio Grande water, one of which will
be chosen, depending on the outcome of environmental studies. At this point, we
conclude that although detailed discussion of what was intended for the SJCP water
was essential to justify the diversion of the native Rio Grande water, it was not
essential to granting a permit to use or divert the water from the Rio Grande. The

Application adequately gives notice as to the contemplated nature of the SJCP

17
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diversion as either an existing diversion, or one that involves a change in location.
More troubling, however, is the proposed change in purpose of the diversion.

30}  On its face, RG-960 is predicated in part on Applicant’s rights to the SJCP
water, which is listed in the Application for RG-960 filed in 1993, as water to which
it has “consumptive-use water rights.” It seems that, since the Application is quite
explicit that all SJCP water used “will be fully consumed,” the Application
contemplates a change in purpose for the SJICP water that was not mentioned in the
Application. As it was approved, RG-960 allows the SJCP water to be used when
needed to offset the effects of Applicant’s groundwater pumping. Protestants did not
miss this relationship and, from the start, have protested the Application as
inadequately addressing the relationship between the DWP and existing uses
specified under the Permit. We agree that the Application represents a change in the
use of SJICP water, as well as the introduction of a comprehensive management
regime to be imposed on the connection between uses under the DWP and the Permit.
However, for the reasons that follow, we hold that the Application is concerned only
with diversion of native Rio Grande surface water and need not be concerned with

Applicant’s private SJCP water entitlement.

18
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2.  Protestants’ Arguments Concerning Section 72-5-24 and SJCP Water are
Misplaced

(313 A brief part of Protestants’ argument concerning “jurisdiction” is that
Applicant’s failure to specifically apply for a change in place or purpose of diversion
for the SJCP water, pursuant to Section 72-5-24, is fatal to the OSE having
“jurisdiction to act upon the Application that was filed.” We note that Protestants’
brief fails to assert where it raised this issue below or received a ruling specific to the
SJCP water. We do not engage in searching the record for support of the parties’
arguments, and where arguments are not supported by citations to the record to
support them, we need not consider the argument on appeal. Gomez v. Chavarria,
2009-NMCA-035,913, 146 N.M. 46, 206 P.3d 157. Moreover, Protestants similarly
failed in the district court to identify a point in the administrative record where this
same argument was specifically raised and rejected. “It is not our practice to rely on
assertions of counsel unaccompanied by support in the record. The mere assertions
and arguments of counsel are not evidence.” Muse v. Muse, 2009-NMCA-003, | 51,
145 N.M. 451, 200 P.3d 104.

{32y  Applicant asserts that the SICP water is private water, and its absence through
diversion in the Rio Grande would not impair any existing water rights in the Rio
Grande. We agree with this assertion because Applicant already uses the SJCP water,

pursuant to an appropriation from the Colorado River Basin, the validity of which is

19
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uncontested. It is an incident of ownership of the appropriation that its holder has a
statutory “right to change the point of diversion, or place of use, of water which has
been obtained as a result of an appropriation[.]” Clodfelter, 68 N.M. at 66, 358 P.2d
at 630. This right of ownership is subject to review under Section 72-5-24 as to
“whether the proposed transfer will be detrimental to existing water rights, will not
be contrary to the conservation of water in the [s]tate, and will not be detrimental to
the public welfare of the state.” Herrington v. State ex rel. Office of State Eng'’r,
2006-NMSC-014, ] 46, 139 N.M. 368, 133 P.3d 258.° The Application is for a
diversion of water other than what Applicant owns from the SICP appropriation.
Applicant’s failure to ask for review of the SJCP appropriation is not fatal to its

request for a new diversion of Rio Grande water. We hold that the SJICP water is not

SWe note that some analysis of detriment, conservation of water, and concerns
for public welfare, relative to the SJCP water being used for a new purpose than
groundwater recharge under RG-960, is part of the administrative and district court
review of the Permit. This review gives us pause to consider that there are substanti
issues awaiting consideration with regard to future policies governing water that has
yet to be developed. Owing to our rulings in this Opinion, these issues concerning
future overall management of the Rio Grande Basin and its water resources remain
largely unresolved by this action. Protestants’ desire for a global review in this casg
of meta-issues regarding the effects of a growing population, changing water needs,
and methods of delivery to that population and the ultimate effect of diminishing
resources, full allocation and increasing demand are limited to the issues raised,

preserved, and briefed herein.
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public water within the Rio Grande Basin® and, as private water, no action with regard
to it is required in the Application to divert water from the Rio Grande.

33y Second, at the administrative level, the OSE found that matters concerning the
appropriation and right to the use of the SJCP water were specifically outside the
scope of its consideration for Permit 4830. The OSE premised this conclusion on the
fact that the SJCP water was subject to priority administration in the San Juan River
Basin and is diverted from the San Juan River to provide for beneficial consumptive
use as a part of New Mexico’s entitlement to Colorado River water under the
Colorado River Basin Compact and Upper Colorado River Basin Compact. This
allocation was purchased and developed by Applicant for its use. The SJCP water
does not come from the Rio Grande Basin, and Applicant’s entitlement to its
beneficial use is not within the administrative scope of the Rio Grande Basin. Wesee
no reason to disturb these findings. Protestants do not direct us to any specific
contentions preserved below withregard to the OSE’s findings beyond their assertion
that any change in the SJCP water diversion affects jurisdiction to entertain an
application to divert Rio Grande water. For the reasons stated above, we will not

pursue the matter further.

6 Article 11 of the Compact specifically excludes the SJCP water from flow
calculations.

21




o0

10

11

12

13

14

15

16

17

18

19

20

{34} Accordingly, we hold that failing to invoke or proceed under Section 72-5-24
does not preclude consideration of the Application irrespective of whether it might
apply to a change in purpose or diversion of the SJCP water. Of greater import,
however, is Protestants’ assertion that the Application runs afoul of Section 72-5-1.
Protestants argue that it involves a new use of native Rio Grande water without a
corresponding appropriation of water to such a use to justify giving permission to
divert the Rio Grande water to accomplish the use.

C. The Application Involves a New Beneficial Use of Native Rio Grande
Surface Water That Would Require an Appropriation to Enable it

{35}  Applicantrequested a permit to divert native water from the Rio Grande, which
is fully appropriated. City of Albuquerque v. Reynolds, 71 N.M. 428, 434, 379 P.2d
73, 77 (1962) (holding “that the surface waters of the Rio Grande are fully
appropriated”). A fully appropriated basin is one in which no new uses would
generally be permitted. See Lion’s Gate Water v. D’Antonio, 2009-NMSC-057, 26,
147 N.M. 523,226 P.3d 622 (holding that the OSE’s primary responsibility is to deny
an application for use if no water is available and that secondary considerations, such
as conservation, public welfare, or impairment to other users become moot if no water
is available); § 72-5-7 (“If, in the opinion of the [OSE], there is no unappropriated
water available, [it] shall reject such application.”). Applicant had not previously

sought a permit either to divert the native Rio Grande water for the DWP, or to so use
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